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UNITED STATES JUDGES STUDY 
BANKRUPTCY ADMINISTRATION 


The Honorable Henry Wade Rogers, 
Judge of the United States Court of Ap- 
peals for the Seeond Circuit, and a mem- 
ber of the Federal Judicial Conference, 
made publie on March 8 the contents, here- 
tofore confidential, of the report to the 
Federal Judicial Conference of the Con- 
ference on Improvement of Bankruptcy 
Administration which was held recently in 
Philadelphia, and of which Henry Deutsch 
of Minneapolis was chairman. The report 
is addressed to Chief Justice Taft, as a re- 
sult of whose suggestion, made last July at 
the annual meeting of the American Bar 
Association, the conference was held. <A 
copy of the report has just been sent by 
Judge Rogers with a letter inviting sug- 
gestions to each of the 166 Circuit and Dis- 
trict Judges throughout the United States. 


‘‘The attention devoted to the far-reach- 
ing problem of improving the adm‘nistra- 
tion of the Bankruptey Act has received an 
increasing amount of study during the past 
few years,’’ said Judge Rogers. ‘‘A cul- 
mination may be said to have been reached 
in this matter at the meeting last summer 
of the American Bar Association, where 
the Chief Justice of the United States 
speaking from the floor, suggested a joint 
conference on bankruptey administration 
to be attended by Federal Judges, a com- 
mittee of attorneys and a committee from 
the National Association of Credit Men. 


BANKRUPTCY RINGS 

“Tt is charged that ‘bankruptey rings’ 
exist in certain districts. These rings are 
said to exact exorbitant and unwarranted 
fees, to control estates secretly in the in- 
terest of the bankrupts themselves, to en- 
courage and control unfair composition set- 
tlements, to file petitions on fictitious as- 
signed claims, and generally to defeat the 





underlying purposes of the Federal Bank- 
ruptey Act. 

“Tf evidence of such corrupt ‘bank- 
ruptey rings’ is brought to the official at- 
tention of the courts, appropriate action 
ean readily follow. If evidence is adduced 
of unethical practices on the part of attor- 
neys the bar associations are in a position 
to act. If ereditors individually, or 
through associations of eredit men, will 
thoroughly play their legitimate part in 
the administration of the bankruptcy cases 
in which their funds are involved, the 
‘lean'ng up process will be facilitated. 

‘Tt lies within the province of the Fed- 
eral Courts to cure many of the evils in 
bankruptey administration through the 
adoption and rigid enforcement of im- 
proved general orders for the administra- 
tion. of bankruptcies. I weleome therefore 
a consideration by my fellow judges of the - 
recommendations of the Conference invited 
by and made to the Chief Justice. 

‘‘T invite also consideration of these 
recommendations by both the Bar and lay- 
men and would weleome suggestions from | 
both groups.’”’ 

THE CONFEREES 

The individuals at the Conference repre- 
senting the three interested elements were 
as follows: 

Federal Judicial Council: Cireuit Judge 
Henry Wade Rogers, New York, N. Y.; 
Cireuit Judge Victor B. Woolley, Wilm‘ng- 
ton, Del.; District Judge James M. Morton. 
Jr., Boston, Mass.; District Judge Learned 
Hand, New York, N. Y.; District Judge 
Hugh M. Morris, Wilmington. Del.; and 
District Judge W. H. S. Thomson, Pitts- 
burgh, Pa. 

Amer‘tean Bar Association: Henry 
Deutsch, Chairman, Minneapolis. Minn. ; 
Harold F. White, Chicago, Ill.; Henry S. 
Drinker. Jr., Philadelphia, Pa.; Robert A. 
B. Cook, Boston, Mass.; and Jacob M. 
Lashly, St. Louis, Mo. 

Commercial Law League of America: 
Robert A. B. Cook, Chairman, Boston, 
Mass.: S. T. Bledsoe, Chicago, Ill. ; Herbert 
M. Bierce, Winona, Minn.; Edwin C. 
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Brandenburg, Washington, D. C.; and Al- 
bert Parker, New York, N. Y. 

National Association of Credit Men: J. 
L. Medler, Chairman, New York, N. Y.; 
Silas J. Whitlock, Chicago, Ill.; George L. 
Retz, New York, N. Y.; F. D. Keller, De- 
troit, Mich.; C. H. Woodworth, New York, 
N. Y.; John L. Redmond, New York, N. Y.; 
and George Wentworth Carr. Philadelphia, 
Pa. 

PROPOSED GENERAL ORDERS 

The following General Orders were rec- 

ommended by the Conference: 


A—GENERAL ORDER V 


To be amended by adding at the end 
thereof the following: 

‘Petitioners in involuntary bankruptcy 
proceedings whose claims rest upon assign- 
ment or transfer from some other person 
shall annex to one of the petitions filed all 
instruments of assignment or transfer and 
an affidavit stating the consideration paid 
for the assignment of such claims and al- 
leging that the affiant is the legal and bene- 
ficial owner thereof and they were not pur- 
chased for the purpose of instituting bank- 
ruptey proceedings based upon them.”’ 


B—GENERAL OrpDER XII 


To be amended by adding the following 
paragraph as section 4: 

**4. It shall also be the duty of the 
referee at the time of closing an estate in 
which there were assets, to mail to each 
creditor whose claim has been filed and al- 
lowed, a summarized statement of all 
monies received and disbursed in the pro- 
ceedings. ”’ 

C—GENERAL OrvDER XIII 

To be amended by insert:ng the follow- 
ing paragraph as Section I: 

*‘T. No receiver, or his attorney, shall 
solicit any proof of debt, power of attor- 
ney or other authority to act for, or repre- 
sent, any creditor for any purpose in con- 
nection with the administration of the 
estate in bankruptcy, or the acceptance or 
rejection of any composition offered by a 
bankrupt.”’ 








D—NeEw GENERAL ORDER 

The following new general order, rela- 
tive to the appointment of receivers, is 
recommended : 

‘Appointment of Receivers’’ 

‘*A receiver or marshal appointed by the 
court, pursuant to the provisions of the 
Bankruptey Act, to take possession of the 
assets of a bankrupt prior to the appoint- 
ment or election of a trustee shall b> 
deemed to be a mere custodian within the 
meaning of Section 48 of the Act, unless 
his duties and compensation are specifically 
extended by order of court upon proper 
cause shown.’’ 

E—NeEw GENERAL ORDER 

The following new general order is rec- 
ommended : 

‘*Waiver of dividends, fees or compensa- 
tion in composition cases.’’ 

‘*Before entering an order confirming a 
composition, the court shall require all per- 
sons who may have waived dividends or 
fees to compensation to set forth in writ- 
ing and under oath all agreements with re- 
spect thereto, whether with the bankrupt, 
his attorney, or any other person whomso- 
ever, and there shall also be required an 
affidavit by the bankrupt that he has not 
directly or indirectly paid or promised any 
consideration to any attorney, trustee, re- 
ceiver, creditor, or other person in connec- 
tion with the composition proceedings ex- 
cept as set forth in such affidavit or in the 
offer of composition.”’ 


F—New GENERAL ORDER 

The following new general order is rec- 
ommended : 

‘* Allowances to Receivers, Trustees or 

Attorneys”’ 

‘*No allowance from the bankrupt estate 
shall be made for services of receivers, 
trustees, or attorneys, except at a hearing 
of which all the creditors whose claims 
have been filed shall have at least ten days’ 
notice in writing, which said notice shall 
contain a statement of the amounts applied 
for: provided that a partial allowance to 
attorneys, subject to adjustment on allow- 
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ance of final account, may be made with- 
out notice for services actually rendered, 
but such partial allowance shall not exceed 
one-half of the amount that such services 
are reasonably worth.’’ 

G—NeEw GENERAL ORDER 
‘‘Denial of Compensation to Attorneys in 
Certain Classes of Cases’’ 

‘‘The court shall have the power to deny 
the allowance of any fee to the attorney 
for petitioning creditors, or the reimburse- 
ment of advances, whenever it shall appear 
that said proceedings were instituted in 
connivance or in collusion with the bank. 
rupt, or that said proceedings were not in- 
stituted in good faith.’’ 

The report of the conference shows also 
that ‘‘the most extensive consideration”’ 
was devoted to the following rule: 

‘‘No receiver or trustee in bankrupteyv 
shall employ as his attorney the attorney 
of the bankrupt. Unless specially author- 
ized by the court, no receiver or trustee in 
bankruptey shall retain or employ as his 
attorney the attorney of the petitioning 
creditors, or of the persons applying for 
the appointment of a receiver; or of any 
creditors; nor shall he retain or employ 
any attorney who has obtained proxies or 
voted upon the election of such trustee, or 
who is attorney for persons holding such 
proxies or who, either directly or indirectly 
has solicited claims or received claims that 
have been solicited for the purpose of us- 
ing the same in the proceedings in bank- 
ruptey; or who has or has had any agree- 
ment. or for whose benefit any arrangement 
has been made, with any person or organi- 
zation for his appointment as attorney; or 
who has any agreement or understanding, 
express or implied, for division of fees; 
or who is in the service, or employment of, 
or who has his office in connection with any 
such above-named attorney.”* 

The report recommended that final deci- 
sion on the above rule be held in abeyance 
for a period of six months, pending fur- 
ther study of the operation of a somewhat 
similar rule already in effect in twenty 
districts. 
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NOTES OF IMPORTANT DECISIONS 


SUNSTROKE AS COMPENSABLE INJURY. 
—The Appellate Court of Indiana, in Townsend 
& Freeman Co. v. Taggart, 142 N. E. 657, holds 
that a log hauler who suffered sunstroke dur- 
ing the course of his work of driving a team 
along a highway, was not entitled to compensa- 
tion, because the accident did not arise out 
of his employment. This was placed on the 
ground that all travelers are exposed to a like 
danger, and that there is nothing in such em- 
ployment exposing the employee to a peculiar 
danger. 

We suggest that this holding is wrong. It is 
not necessary to recovery that the danger to 
which the employee is exposed be peculiar to 
‘he employment. It is sufficient if it is inci- 
dental to the employment. In this case the 
employment exposed the driver to the danger 
of sunstroke. That is the test. It makes no 
difference that a large number of persons, mem- 
bers of the public generally, are likewise ex- 
posed to the same danger. It was his employ- 
ment that exposed him to it. Had the injury 
been due to a cyclone, for instance, then the 
rule announced by the court would apply. 
Then his employment would have nothing to 
do with his injury. All the public are equally 
exposed to the danger, no matter where they 
are. But all the public are not exposed to the 
danger of sunstroke, all are not exposed to the 
dangers incident to travel in the highways. 
The fact that many are exposed to the same 
danger to which his employment exposed him 
does not affect the question. 


FREIGHT CONDUCTOR IN INTERSTATE 
COMMERCE AFTER INTERSTATE CARS 
HAD BEEN SWITCHED OFF.—A freight con- 
ductor, assigned to an interstate trip, and in- 
jured after reaching the other state, in the 
operation of the train, was engaged in inter- 
state employment at the time of injury, though 
the cars carrying interstate shipments had been 
switched off and local empty cars substituted; 
the test being whether, at the time of injury, 
he was engaged in interstate transportation, 
or work so closely related thereto, as to be 
practically part of it. McDonald v. Pittsburgh 
& L. E. R. Co., Pa. Sup., 123 Atl. 591. 

“Under the foregoing facts it was correctly 
held by the court below that plaintiff was en- 
gaged in interstate commerce at the time he 
received the injury complained of. The run 
from Youngstown, Ohio, -to Dickerson Run, 
Pa., was continuous. The mere fact that local” 
freight cars may have been handled between 
stations, or that during part of the trip no 
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freight was transported did not change the 
purpose of the employment, which was to 
operate a train from a point in one state to a 
point in another state. 

“Under the facts here involved the nature of 
the employment does not depend upon the 
destination of a specially designated car, or 
the fact whether loaded or empty. Plaint‘ff 
might, at a particular moment, have been 
actually engaged in moving freight purely in- 
trastate in character, without affecting his gen- 
eral employment in interstate commerce, which 
required his train to travel from one state to 
another, and receive and transport both inter- 
state and intrastate freight, or cars, along the 
way. 

“Plaintiff became actually engaged in inter- 
state commerce at the time he started from 
Youngstown, and the mere fact that intrastate, 
as well as interstate, cars or freight were in- 
cluded in the train did not alter the character 
of the general service. Plaintiff’s employment 
required him to travel the entire distance be- 
tween terminal points, and it is immaterial 
that his orders directed distribution of cars at 
different stations along the route, or that the 
destination of the original interstate shipment 
was reached before the accident occurred, and 
at the time of the accident the cars making up 
the train were purely local. It was the course 
of the train from the beginning of the run to 
the end that established the character of com- 
merce in which it was at the time engaged.” 


THE “INCONTESTABLE CLAUSE” AND 
FRAUD.—We print the following memoranda 
of Decision, on motion to dismiss the cross- 
bill of defendant, in the case of Harwi, Adm’r, 
v. Metropolitan Ins. Co., now pending in the 
District Court of the United States for the Dis- 
trict of Kansas, First Division: 

This case raises a very intricate and delicate 
question Whether an insurance company may 
bring a suit in equity to cancel its policy of in- 
surance on the ground of fraud misrepresenta- 
tion of material facts in obtaining it after the 
death of the assured, in order to avail itself of 
such defense within the period of two years 
after which period the contract provides the 
policy shall be incontestable for cause other 
than failure to pay the annual renewal pre- 
miums. 

In the absence of such an incontestable clause 
in the contract it is quite well settled such suit 
cannot be maintained after the death of the 
assured. for the reason such ground of defense 
is open in an action at law on the policy. 
Cable v. United States Life Ins. Co., 191 U. S. 





288; Riggs v. Insurance Company, 129 Fed. 207. 
However, under such policies as those involved 
in this case unless an action at law may be in- 
stituted within two years from date of policy 
the incontestable clause cuts off the making of 
such defenses. Mutual Ins. Co. v. Hurni Co. 
263 U. S. 167. 

Whether prudent on the part of the insur- 
ance companies to include such an incontest- 
able provision in their contracts, or the con- 
trary, yet, having incorporated such clause in 
the contract, the right to make such defense 
should be open to the insurance company dur- 
ing the two years’ contestable period in order 
to prevent fraud and deceit in obtaining the 
contract, either in defense of an action at law 
on the contract or by bill in equity or cross bill 
as in this case. 

To insure to defendant such right of defense 
the order in this case will be as follows: 

The cross bill will be transferred to the 
equity side of the court and there docketed as 
an independent case against the plaintiff herein 
to await the trial and decision of this action 
at law wherein the fraud and misrepresenta- 
tion is pleaded by way of defense. 

It is so ordered. 


JOHN ©. POLLOCK, Judge. 





THE ‘‘APPEARANCE”’ OF AGE IN 
DOCUMENTS.* 


By Webster A. Melcher 


Ball 


The case of Commonwealth v. 
et al., recently decided by the Supreme 


Court of Pennsylvania? furnishes an 
interesting discussion on a theme that af- 
fords ample food for reflection, yea, even 
for cireumspection. The action was one to 
determine a question of responsibility for 
keeping an abandoned turnpike road in re- 
pair; in the course of the trial a book was 
offered in evidence that purported to be 
the Minute Book of a Turnpike Company 
—(not a party to the proceeding)—and 
ostensibly covering the transactions of the 
company for a continuous period of 115 
years; no testimony was offered to identify 
the book as such, or to show the custody 
from whence it came, yet the book was ad- 
mitted in evidence as an ancient document 
proving its own contents. 


*Copyright by Wébster A. Melcher, 1924. 
(1) 277 Pa. 301. 
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Condensing the court’s statement, the 
book contained 540 pages of unruled paper, 
bound together between leather-covered 
cardboard sides, was 1014 inches wide, 
1514, inches long, and 21% inches thick; it 
had the words ‘‘Minute Book’’ and the 
name of the company in gilt letters on a 
separate leather label pasted on the back, 
and the first 465 pages were filled with ink 
entries referring only to the company’s 
affairs—bearing dates from 1805 to 1920; 
the leather binding was somewhat worn, 
and broken at the joints of the back. The 
court further described the ‘‘appearance’’ 
of the contents of the book as ‘‘evidencing 
great age, corresponding with the dates of 
the entries’’ therein, the specifications 
therof being: (a) Copies of all instru- 
ments recorded therein were marvels of 
painstaking care; (b) the faded appear- 
ance of the ink used; (c) all entries in 
same handwriting; (d) absence of inter- 
lineations and erasures—of which there 


were said to be only about six in the whole 
book. 


There is nothing in the report of the case 
to limit the court’s ruling to any particular 
part of the entries in the book; and even 
if the book itself were admissible as an 
ancient document it is difficult to under- 
stand why the fourth part of the contents 
thereof—purporting to have been entered 
from two to thirty years before trial— 
should be treated as ancient. But this im- 
portant question is outside of the intended 
scope of the present paper, which is to 
weigh those alleged ‘‘evidences of age’”’ on 
which the court based its decision. 

Ist. As to the make-up of the book 
itself. 

The size and number of pages, and the 
leather binding and label, certainly would 
be no indication of legitimate age by them- 
selves; on the other hand, a competent ex- 
amination and testing of them might dis- 
close them to be really anachronisms, in 
that such sizes and bindings were not so 
used until after the date of the earliest 
entry in the book—in which event their 
actual falsity would be thus established, 





and the book should not be admitted in the 
absenee of sustaining proof. Then, as to 
the presence of unruled pages in the book, 
while in times past one was quite likely 
to find such paper in books of record, yet 
the mere absence of the ruling could not 
establish legitimate age; the ruling is a 
separate process from the paper making, 
and may be omitted at pleasure. The 
really important things about the paper 
are its materials, and the manner of their 
treatment in the manufacturing process; 
proper tests of the paper may conclusively 
show that these did not come into such 
use until after the date of the earliest en- 
try in the book, consequently making them 
anarchronistie and false, and therefore not 
properly acceptable as evidence. 

Anyone accustomed to the careful and 
appropriate examination and testing of an- 
cient books, knows the utter falsity of the 
anachronistic use of component materials 
and processes, and the incongruous and de- 
ceptive character of the resultant books. 
Only a page may be inserted; or it may be 
an entire signature of pages; or it may be 
a whole book—in fact, the writer has just 
learned of a whole first edition of Shelley’s 
works being recently faked. The skill of 
the artisan is such today that interlinea- 
tions, substitutions and imitations can be 
made to so closely resemble the legitimately 
ancient pages or books that only an expert 
ean discover the deception—and then only 
after the most careful and exhaustive test- 
ing. When the whole question is one of 
raw materials and the manner of their use 
in manufacturing and their subsequent 
treatment, why should the resultant prod- 
uct be blindly accepted without any of the 
tests that would at least disclose inherent 
anachronisms, if there were any such? 

The effects of usage—the wear and tear 
on the book—are a strong indication of 
either age or of recent fabricatfon, depend- 
ing on the character thereof, taken in con- 
junction with the supposed purpose and 
use Of the book; legitimate wear and tear 
from any considerable handling, is some- 
thing that the writer (in his 35 years’ expe- 
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rience) has never yet seen successfully 
imitated. In the case under consideration 
the court said the.leather binding was 
‘somewhat’? worn and broken: at the back; 
if any ordinary leather binding on a book 
in frequent use during a period of 115 
years is only ‘‘somewhat’’ worn and 
broken, there is at least room for grave 
doubts as to the purported age of the book. 
A more important factor would ‘be the ef- 
fect of the usage on the contained paper 
pages, but here we are in the dark, as the 
court tells us nothing about that and proba- 
bly never thought of it. 

2nd. As to the ‘‘ painstaking care’’ with 
which documents were copied. in the book: 

It is true that written records were on 
the whole more carefully prepared a hun- 
dred years ago than they were in later 
years; the decadence in precision of writ- 
ing largely resulted from the later intro- 
duction of the fountain pen, the type- 
writer, and the modern business college, 
the motto for all of which was ‘‘HURRY 
ALONG.’’ But it is also true, that where 
the written records were intended to serve 
a fraudulent end they were prepared with 
greater care and with more deceptive re- 
sults in later years than formerly. Nowa- 
days, the ‘‘marvels of painstaking care’’ 
are (more likely than not) illegitimate pro- 
ductions, wherefore that feature of them 
ought not to be considered as necessarily in- 
dieating genuine age. 

In the Ball case, parts of the book were 
professedly copies, and copies would natur- 
ally be made with greater care than origi- 
nals, and of course would show the same 
dates as the originals whether made at 
about the same time or centuries after- 
wards. Therefore their mere writing and 
wording could not determine the actual 
dates of either their creation or of the 
events covered—-that would require a care- 
ful testing of the inks used. 

3rd. As to the faded appearance of the 
ink used. 

This may indicate any one of a number of 
things affecting the age question—depend- 
ing on the materials used and the manner 
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of their use; to assume arbitrarily that it 
necessarily established legitimate age, 
would require the genius of one who had 
little or no knowledge of the subject. It is 
a fact that writing on many documents 
centuries old still retains its pristine depth 
of color, while that on others of compara- 
tively recent origin has almost or wholly 
faded out; the result depends largely on 
the ink materials and quality, fo say neth- 
ing of the exposure of the writing. 

Then again, within the last century some 
distinctly new types of inks have come into 
use, as have also the corrodable steel pen, 
the nopular blotting paper, and the liquid 
‘*ink eradicator,’’ all of which are capable 
of remarkable effects on written characters, 
In addition, it is quite possible for anyone 
to change the shades and tones of many 
inks, when used in writing, to suit his own 
purposes. 

To judge of the age of a writing merely 
by its general appearance, without suitable 
testing of the ink itself, is one of the most 
dangerous things that can be attempted; 
and no one but a novice would value such 
a judgment. Legitimate age therefore can- 
not be safely predicated upon: such a speci- 
fication. 

4th. As to all entries being in the same 
handwriting. 

If this is to be taken literally, then it 
is absolute condemnation of the record 
book. for it is not believable that the same 
person wrote the minutes from 1805 until 
1920: but there must be something omitted 
in the report of case that does the court 
an injustice in this respect. Assuming, 
however, that the court really meant that 
the handwriting of entries for long periods 
of time appeared to be that of a single per- 
son, how can that establish genuine age for 
the entries? Would not the same be true 
if a person in 1920 copied a part, or the 
whole, of the 465 written pages of the book! 

5th. As to absence of interlineations and 
erasures. 

The fact that years ago some judge 
coined this phrase to justify his own de- 
cision, and that subsequently other judges 
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thought it easier to quote his expression 
than to modify it so as to conform to its 
real value and meaning, is no justification 
for us to deliberately accept what is quite 
generally a falsehood in this connection. 

In the older days, when only the com- 
paratively few knew how to write at all, 
mistakes were made with considerable fre- 
quency, some of which were no doubt cor- 
rected and others left standing uncor- 
rected. In modern times, when the ability 
to write was the rule rather than the ex- 
ception, errors still occurred, though they 
were probably fewer than before; this was 
largely because unsightly interlineations 
could only be avoided by harshly abrasive 
treatment which ruined the then current 
paper surface, and this fact urged the 
writer to greater care. In later times, 
however, the introduction of the soft 
smooth solid erasers, as well as of the 
chemical ones, rendered neat corrections 
easy and tended to a lack of care in the 
writing. 

In all ages, however, when some fraudu- 
lent or misleading original document was 
being prepared—and also whenever a mere 
copy of any document was being made— 
generally greater care was used, and of 
each it could usually be said that there was 
a remartable freedom from interlineations 
and erasures therein; but how would that 
condition give the fraudulent original, or 
the mere copy legitimate age? And how 
would it establish the correctness of the 
copy ? 

All experience is against the accuracy of 
the application of*the judicial phrase re- 
ferred to, and continued repetition of the 
words will never increase their weight or 
render them less illusive in this connection. 

6th. ‘As to the combined ‘‘ evidences of 
great age’’ in the entries. 

We have seen that every one of the speci- 
fications—standing alone—lacks the force 
assigned to it. If we consider them as com- 
bined, the situation is still worse, for then 
it would appear that the court found no 
differences in appearance among the vari- 


‘ ous entries in the book dated from 1805 to 





1920. If such were the case, then the book 
itself firmly proved—not its authentic age, 
but its absolute falsity, and it should not 
have been admitted whether purporting to 
be 30 or 300 years old. We may perhaps 
assume that there were ‘‘extenuating cir- 
cumstances’’ justifying the decision in the 
case under discussion, but they certainly 
do not appear in the official report of the 
ease, which only tends to accentuate, and 
thereby to perpetuate, the unwisdom of 
past ages. 

There is such a thing as too much neat- 
ness and uniformity; in actual documentary 
creation and preparation, as everyone 
knows who has had any experience in the 
scientific testing of documents. 

More than 20 years ago the writer had 
a conspicuous example of a record book 
that was of the foregoing objectionable 
character; in many respects it was like the 
one in the Ball case, although it did not 
purport to have attained the dignity of 
such great age. The entries were all by the 
same hand, covering a number of years; 
the character and appearance of the ink 
used in the entries was alike throughout ; 
there were practically no alterations or 
erasures, and the entire entries were made 
with ‘‘painstaking care’’; the book itself 
was bound in a manner consistent with the 
earliest purported date in the entries, and 
contained paper pages also consistent with 
such date. Yet the book was fraudulent 
throughout, being only a comparatively re- 
cent copy of such selected entries in a gen- 
uine original record book as tended to serve 
the purposes of the litigant at the time; 
the original book with its additional damn- 
ing contents disappeared and the fraudu- 
lent one was substituted, but in vain, as it 
turned out, for the book was tested and 
found wanting: 

In another case having much in common 
with the foregoing one, a book was con- 
demned bv reason: of a too great uniformity 
between entries purporting to be of differ- 
ent dates, and by the absence of the requi- 
site evidences of handling for the alleged 
time of using the book. In still another 
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ease, the effect of certain entries in a record 
book was sought to be destroyed by certain 
other entries neatly and cleanly made in 
conjunction therewith, which to all appear- 
ances were bona fide and correct entries; 
the attempt failed—notwithstanding the 
book and supporting testimony—because 
proper testing showed the counterbalanc- 
ing entries to have been made at a widely 
different time, and not at or about their 
purported dates. 

Such conditions are frequently met with 
in the experience of every competent ex- 
aminer, and while in fact they are the in- 
struments of actual fraud, yet (under the 
literal language of the court im the Ball 
ease and those which it followed) practi- 
cally all of them would have to be accepted 
as verity and truth. 

The writer has many times seen papers 
that would come under the technical ‘‘an- 
cient document’’ rule, and that would meet 
all the hereinbefore mentioned specifications 
laid down by the court, and yet which were 
not genuine original documents at all, but 
either mere copies—whether true or false 
no one could now tell—or else mere imagin- 
ary documents; in fact, the writer has a 
number of such documents in his extensive 
professional document collections. A few 
generations ago it was the exception, rather 
than the rule, to mark copies, ete., as such; 
and owing to the generally neat habits of 
the times these copies, ete., were made with 
‘*nainstaking care’’ to the extent of pro- 
ducing results free from interlineations 
and erasures, even though (by accident or 
design) incorrect or false. 

Furthermore, why close our eyes to the 
undisputed fact that from almost time im- 
memorial. there have been put on the 
market for sale all sorts of faked ancient 
written and printed documents of all kinds, 
running the gamut from mere signatures, 
through letters, agreements, contracts, ac- 
counts, records, to books, and including 
even literary works; whenever the induce- 
ment of a high market value existed, the 
false products apneared. and they all would 
meet the judicial rule as to ancient docu- 








ments as heretofore laid down. Their fal- 
sity has often been—and always could be— 
shown by the intelligent scientific tests 
herein mentioned. 

In Commonwealth v. Ball, the court may 
have been entirely right in its conclusions 
regarding the book involved; then again it 
may have been in fact wholly wrong; in 
either event its reasons were absolutely 
valueless, and as they tend to re-establish 
outgrown precedents they cannot but be 
harmful. The standard reason for allow- 
ing ancient documents in evidence without 
actual proof of execution, was because of 
the general impossibility of furnishing 
such proof. So far, so good. But the al- 
leged ancient document is actually present, 
and is ready at hand for appropriate sci- 
entifie testing that would at least deter- 
mine whether or not its component parts 
and its entries were of even approximately 
their purported ages; so why should not 
the court require such proof as is obtain- 
able, before accepting the document blindly 
at its face value? If this were done, many 
a supposed ‘‘ancient’’ document would be 
found not self-sustaining. 

As Mr. Justice Holmes wisely stated in 
Brown v. U. 8.2: ‘‘Conerete eases or illus- 
trations stated in the early law, in condi- 
tions very different from the present * * * 
have had a tendency to ossify into specific 
rules, without much regard for reason.”’ 
And as Chief Justice Clark well said in 
State v. Falkner?: ‘‘There is no supersti- 
tious sanctity attaching to a precedent. It 
is proper that precedents should not be 
lightly changed, or without sufficient cause. 
But they should not be adhered to, when 
an opinion has clearly misconstrued a 
statute or is otherwise palpably erroneous. 
* * * Courts can only maintain their 
authority by correcting their errors to ac- 
cord with justice and the advance and 
progress of each age. ‘‘It would be very 
appropriate for our present day tribunals 
to take these words of judicial wisdom to 
heart, in connection with so-called ancient 


documents, and to at least require such evi- 
(2) 41 Sup. Ct. 501. 
(3) 108 S, E. Rep. 756. 
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dence as always can be had concerning 
them, instead of relying blindly on a crude 
lay view as to the general appearance of 
age therein. 








CONSTITUTIONAL LAW—LIMITING 
HEIGHT OF BUILDINGS 


PIPER v. EKERN 
194 N. W. 159 
May 25 and 


(Supreme Court of Winconsin. 
June 18, 1923) 


St. 1921, § 4444g, limiting the height of build- 
ings on property surrounding the state capitol 
building for purpose of preventing damage to 
that building and the property therein from 
fire, constitutes an unreasonable exercise of the 
police power and an attempt to acquire rights 
that can only be acquired by exercising the 
power of eminent domain, and violates Const. 
art. 1, § 13, prohibiting the taking of property 
for public use without just compensation, and 
the due process clause of Const. U. S. 
Amend. 14. 


PER CURIAM. It is held that section 4444g 
of the Revised Statutes of 1921, proh‘biting the 
erection around the Capitol Square of buildings 
exceeding 90 feet in height, is unconstitutional, 
because it is not a valid exercise of the police 
power of the state, and if considered as the ex- 
ercise of the power of eminent domnin it is 
void, because it does not provide for compen- 
sation. 

An injunction as prayed for in the complaint 
will issue. An opinion will be filed later. 

JONES, J., took no part. 

This is an appeal from the order overruling 
the general demurrer of the plaintiffs to de- 
fendant’s answer. The material allegations of 
the complaint, in substance, are as follows: 

Plaintiffs are co-partners and the owners of 
real estate situated on the corner of Pinckney 
and Miflin streets, in the city of Madison, hav- 
ing a frontage of 44 feet on Pinckney street, 
and extending back on Miflin street 120 feet; 
that they have had plans prepared for the con- 
struction of a fireproof hotel building 115 feet 
high above the curb on Pinckney street, and 
covering said real estate, the building to be 11 
stories in height; that the estimated cost of 
said proposed building is the sum of $350,000, 
and that the value of the ground, exclusive of 
the building, when the building shall be erected 
thereon, will be $150,000; that plaintiffs claim 
that section 4444¢ of the statutes, which limits 
the height of a proposed building to be erected 





upon the so-called Capitol Square <o 90 feet 
above the curb, is unconstitutional, and that 
they intend to proceed with the erection of the 
building in accordance with their proposed 
plans, notwithstanding such section, and that 
they have been threatened with prosecution, 
under the provisions of said statute, by the de- 
fendant acting in his official capacity; that in 
order to make the contemplated hotel enter- 
prise a paying investment it is necessary to 
construct a building of the proposed height, 
and that if the building be limited to 90 feet in 
height a loss on the value of the real estate 
would be sustained in the sum of $50,000, and 
a total net loss in the income of the proposed 
hotel of $35,000; that the state of Wisconsin 
owns the so-called Capitol Square and the capi- 
tol building, in its proprietary capacity. Plain- 
tiffs ask for relief, a permanent injunction, en- 
joining the defendant, in his official capacity, 
from attempting to enforce the provisions of 
said statute against them. 

The defendant in his answer admits the loca- 
tion and ownership of plaintiffs’ property, as 
set forth in the complaint, and the preparation 
of plans, but denies that the building will be of 
fireproof construction, alleging that the hotel 
building as proposed will be built of stone, 
wood, concrete, iron and brick; admits that in 
order to provide for 200 guest rooms as shown 
by the plans, it would be necessary to erect a 
building of eleven stories, 115 feet above the 
curb on Pinckney street; admits the estimated 
cost of the proposed building; that the real 
estate would be more valuable with the build- 
ing erected as proposed than if restricted to a 
height of 90 feet; that a building 115 feet in 
height when conducted for hotel purposes will 
yield a greater financial return than one 90 
feat in height; admits the ownership of the 
Capitol Square and the capitol building, as is 
alleged in the complaint; alleges that the Capi- 
tol Square consists of about 15 acres of land, 
and that the capitol building is located in about 
the center of such square, and that the govern- 
ment and public offices, records, etc., are con- 
tained in such building, and that such building 
and records are of great value; tnat the prop- 
erty contained in said building is essential to 
the welfare of the public and the discharge by 
the state of its governmental functions; tha‘ 
the capitol building is constructed of stone, 
wood, steel, and other modern building ma- 
terial, but that the property contained therein 
is readily subject to destruction by fire; that to 
erect the building in accordance with the pro- 
posed plans would materially increase the dan- 
ger and hazard to the capitol building and the 
contents thereof from fire; that the distance 
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between said capitol building and the plaintiffs’ 
premises is 387 feet; that the plaintiffs have 
expressed their intention to proceed with the 
construction of said hotel building in accord- 
ance with the proposed plans; and that the de- 
fendant has threatened to enforce the provisions 
of section 4444g of the statutes. 

Plaintiffs thereupon entered a general de- 
murrer to the answer of the defendant, which 
demurrer the circuit court overruled, and from 
the order overruling said demurrer plaintiffs 
have taken this appeal. Additional facts are 
set forth in the opinion. 

Hall, Baker & Hall, of Madison, for appel- 
lants. 


Herman L. Ekern, Atty. Gen., and Wm. R. 
Curkeet, Deputy Atty. Gen., for respondent. 

DOERFLER, J. (after stating the facts as 
above). We will first consider the attack made 
by the plaintiffs upon said section as being an 
unlawful taking of private property for a pub- 
lic purpose, in violation of the due process 
clause of the Fourteenth Amendment of the 
federal Constitution, and the provisions of sec- 
tion 13, art. 1, of the state Constitution, which 
provides: 


“The property of no person shall be taken for 
public use without just compensation therefor.” 


The statute in question reads as follows: 

“Sec. 4444g. 1. For the purpose of prevent- 
ing damage to the state capitol building and 
state property therein because of fire hazard, 
no building or structure hereafter erected in 
the blocks, or any part thereof, surrounding 
state property included in the capitol park in 
the city of Madison, namely, blocks seventy- 
two, seventy-three, seventy-four, seventy-five, 
seventy-six, seventy-seven, eighty-three, eighty- 
four, eighty-nine, ninety, ninety-nine, one hun- 
dred, one hundred one, one hundred two, one 
hundred three or one htindred four shall ex- 
ceed ninety feet in height, and exclusive of 
chimneys and élevator houses erected thereon, 
measuring from the highest point of the curb 
line immediately in front of any lot or lots 
upon which such building or structure is 
erected; and no building now erected or in 
process of erection in any such block or any 
part thereof shall be altered or reconstructed 
so that the same when completed will exceed 
ninety feet in height when measured as above 
provided. 

“2. Any person, firm or corporation who 
shall cause, allow or permit any building or 
structure to be erected, altered or reconstructed 
in violation of the provisions of this section 
shall forfeit the sum of twenty-five dollars for 
each day such violation continues. 





“3. The Attorney General shall enforce the 
provisions of this section and shall institute 


proper proceedings to restrain violations 
thereof.” 
(1-3) Private property taken for a public 


purpose under the power of eminent domain is 
transferred to the public or to a public agency 
upon the payment of its reasonable ascertained 
value, and when private property is taken 
under such power it must first be establishel 
that the taking is necessary for a public use; 
and, second, the reasonable value must be duly 
established and paid. All private property is 
held subject to a reasonable exercise of the 
police power of the state, which is based on an 
implied restriction pursuant to which property 
rights may be regulated and diminished in 
value for the benefit of either the general pub- 
lic or of a certain portion of the public in a 
specified area. It has therefore been held, and 
it appears now to be firmly established, that 
the state may in the exercise of the publis 
power impose regulations which limit the 
height of buildings to be erected in cities where 
such regulation is reasonably necessary for the 
protection of the public health, the public 
safety, or the public welfare. Welch v. Swasey, 
214 U. S. 91, 29 Sup. Ct. 567, 53 L. Ed. 923; 
Cochran v. Preston, 108 Md. 220, 70 Atl. 113, 23 
L. R. A. (N. S.) 1163, 129 Am. St. Rep. 432, 15 
Ann, Cas. 1048; 4 R. C. L. pp. 398, 399; 6 R. 
Cc. L. p. 213; Tiedeman on State and Federal 
Control of Persons and Property, 754; Water- 
town v. Mayo, 109 Mass. 319, 12 Am. Rep. 694; 
People v. D’Oench, 111 N. Y. 361, 18 N. E. 862. 

Such regulation affecting the owners of prop- 
erty in a certain area, to a large extent, is 
founded upon the mutual and reciprocal pro- 
tection which owners of property derive from 
a general law, and, while in a sense-a material 
diminution in value may result, nevertheless 
a reciprocal advantage accrues which in many 
instances it is impossible to estimate from a 
financial standpoint, but which nevertheless 
constiutes a thing of value and a compensating 
factor for the interference by the public with 
property rights. 

As is said in Watertown v. Mayo, 109 Mass. 
319, 12 Am. Rep. 694: 

“Laws passed in the legitimate exercise of 
this (the police) power are not obnoxious to 
constitutional provisions, although in some 
measure interfering with private rights, merely 
because they do not provide compensation to 
the individual whose liberty is restrained. He 
is presumed to be rewarded by the common 
benefits secured. It differs from the right of 
eminent domain, which involves the appropria- 
tion of private property to public use, and re- 
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quires, in its lawful exercise, pecuniary com- 
pensation for the loss inflicted on the owner. 
« * * 

“To a great extent the Legislature is the 
proper judge of the necessity for the exercise 
of this restraining power. It is not easy to 
prescribe its limit. The law will not allow 
rights of property to be invaded under the 
guise of a police regulation for the preservation 
of health or protection against a threatened 
nuisance; and when it appears that such is not 
the real object and purpose of the regulation, 
courts will interfere to protect the rights of 
the citizen. * * * 

“Nor as a police regulation is it essential 
that its provisions should be applicable to all 
parts of the commonwealth. Density of popu- 
lation is itself an element which may increase 
the danger to be provided against, and which 
in any locality may justify the interference of 
the Legislature and relieve it from the objec- 
tion that its action is partial and unequal. The 
same rule is provided for all, to be applied only 
where from the surrounding circumstances 
there is the same exposure. Commonwealth v. 
Alger, 7 Cush. 53; Baker v. Boston, 13 Pick. 
184; * * * Coates v. New York, 7 Cowan, 
585, 604.” 

See, also, Welch v. Swasey, 193 Mass. 365, 
79 N. E. 745, 23 L. R. A. (N. S.) 1160, 118 Am. 
St. Rep. 523. 

(4) The owner’s right in property when un- 
restricted extends not only downward under 
the surface to an unlimited extent, but also 
upwards, and the latter right, from common 
experience, would appear to be the more val- 
vable. In large cities, in congested business 
ereas, the value of property consists almost ex- 
clusively in the right of the owner to erect 
business and industrial structures thereon, and 
the well-defined distinction appears from the 
authorities that the unrestrictable right in such 
lovalities to build to a considerable height is 
greater than in residential districts. Such rule 
seems to follow from the necessity arising out 
of the situation. Welch v. Swasey, 193 Mass. 
265, 79 N. E. 745, 23 L. R. A. (N. S.) 1160, 118 
‘m. St. Rep. 523. Without such right to erect 
buildings to considerable height upon business 
reas, the ownership of property therein would 
become more a liability than an asset. 

As is said in Commonwealth v. Clear View 
Coal Co., 256 Pa. 328, 331, 100 Atl. 820, L. R. A. 
1°17E, 672: 

“For practical purposes, the right to coal 
consists in the right to mine it.” 

And as is said in Pennsylvania Coal Co. v. 
Mahon et al., 43 Sup. Ct. 158, 67 L. Ed. —: 





“What makes the right to mine coal valuable 
is that it can be exercised with profit. To 
make it commercially impracticable to mine 
certain coal has very nearly the same effect for 
constitutional purposes as appropriating or de- 
stroying it.” 

(5) As the value of the ownership of coal 
or mineral lands consists in the right to mine 
it, so the value of business property in a busi- 
ness district in a city consists in the right to 
use the property for business purposes, and 
any unreasonable police regulation restricting 
such right, in substance, amounts to the taking 
of private property for a public use, without 
compensation. True, in one sense such a re 
s‘riction under the police power aoes not trans- 
fer property from the private owner to the 
public, as is the case where the power of emi- 
nent domain is exercised; nevertheless such 
restriction may be of such a nature as to prac- 
tically accomplish the same result, and the 
distinction as above indicated with reference 
to the two methods sanctioned for the taking 
or restricting of the private right for the pub- 
lic use is often identical, subject only to a 
technical distinction. 

It has also been held that any regulation 
which deprives any person of the profitable use 
of his property constitutes a taking of property 
and entitles him under the Constitution to com- 
pensation, unless the invasion of rights is so 
slight as to permit the regulation to be justified 
under the police power. Pumpelly v. Green 
Bay Co., 13 Wall. 166, 20 L. Ed. 557; United 
States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 
47 L. Ed. 539; Grand Rapids v. Jarvis, 30 
Mich. 308; Edwards v. Bruorton, 184 Mass. 
529, 69 N. E. 328; Hutton v. Camden, 39 N. J. 
Law, 122, 23 Am. Rep. 203. 

In Pennsylvania Coal Co. v. Mahon et al., 
supra, which involved the constitutionality of 
the so-called Kohler Act (P. L. 1921, a. 1198), 
forbidding the mining of anthracite coal so as 
to cause the subsidence of certain buildings 
and places, it was held that such act cannot 
be sustained as an exercise of the police power, 
so far as it affects the mining of coal under 
streets or cities in places where the right to 
mine such coal has been reserved, and it is 
said: 

“The general rule at least is that, while prop- 
erty may be regulated to a certain extent, if 
regulation goes too far it will be recognized as 
a taking. It may be doubted how far excep- 
tional cases, like the blowing up of a house to 
stop a conflagration, go, and if they go beyond 
the general rule, whe‘her they do not stand as 
much upon tradition as upon prine‘ple. Bow- 
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ditch v. Boston, 101 U. Si 16, 25 L. Ed. 980. In 
general it is not plain that a man’s misfortunes 
or necessities will justify his shifting the dam- 
ages to his neighbor’s shoulders. Spade v. 
Lynn & Boston Ry. Co., 172 Mass. 488, 489, 52 
N. E. 747, 43 L. R. A. 832, 70 Am. St. Rep. 298. 
We are in danger of forgetting that a strong 
public desire to improve the public condition 
is not enough to warrant achieving the desire 
by a shorter cut than the constitutional way 
of paying for the change. As we already have 
said this is a question of degree, and therefore 
cannot be disposed of by general propositions.” 


The opinion in the Pennsylvania Coal Com- 
pany case states that the facts in that case go 
beyond anything reported in the books. The 
act was declared unconstitutional by the Su- 
preme Court of the United States, as be‘ng in 
violation of the contract clause and. due process 
clause of the federal Constitution. 

(6) Whatever may be our opinion as to 
whether the Pennsylvania Coal Company case, 
above referred to, in its facts is extreme, we 
are convinced, however, that the facts in the 
instant case far exceed it from the standpoint 
of an infraction of private rights. Not one 
square foot of private property for the Capitol 
Square could be acquired for the purposes of 
the state without resorting to the power of 
eminent domain, nor could a single item of ma- 
terial be obtained by the state for the con- 
struction of the building without making proper 
compensation therefor. The necessity for the 
acquiring of property on which to build a state 
capitol in which are to be performed the gov- 
ernmental functions of the state is great, and 
it is readily conceded that a proper building is 
necessary for such a purpose. It has also been 
deemed necessary, in order to, provide a heat- 
ing system for the state capitol, to cons‘ruct 
a heating plant some considerable distance 
from the building, so as to avoid both danger 
from explosion and fire. Nevertheless no one 
can contend that real property could be taken 
for this purpose without due compensation, nor 
could the right be acquired to construct a tun- 
nel under pnivate property, connecting the capi- 
tol with such plant, in order to enable such 
heating plant to furnish heat for the capitol, 
without acquiring the necessary easement 
under the soil of the owners of private prov- 
erty, pursuant to the power of eminent domain. 

The public school system is guaranteed by 
the Constitution, and it cannot be contended 
to the contrary that there is anything more es- 
sential and necessary to promote the general 
welfare and to maintain our democratic sys‘em 
of government than the establishment and 





maintenance of such system. Nevertheless 
every inch of property when acquired for such 
school purposes from private owners must be 


_taken under the power of eminen: domain, and 


compensated for. The same may be said of 
public hospitals and other similar institutions. 


To deprive the plaintiffs, for the purposes 
stated in the act of their right to erect the 
proposed building at the height contemplated 
substantially amounts to a taking of ‘heir prop- 
erty right above a certain height limit. It is 
conceded in the answer of the defendant that 
the restriction included in the act not only ma- 
terially affects the value of plaintiffs’ proposed 
building, but also of the real estate. It would 
be useless to otherwise contend. Such restric- 
tion practically amounts to the granting of an 
easement over and above the 90-foot height 
provided for in the act for the benefit of the 
state and its capitol, and such easement does 
not differ materially from the easement re- 
quired for the tunnel, to insure the connection 
of the heating plant with the capitol; and the 
counsel for the defendant admit that the latter 
is properly the subject of acquirement by the 
power of eminent domain. If such easement 
underground must be obtained by condemna- 
tion, then is there any reason why the state, 
in order to protect its interests, should not re- 
sort to a similar proceeding to acquire what 
amounts to an easement above the surface of 
plaintiffs’ property? 

The government of this great state, repre- 
senting the ideals of its citizens on the sub- 
ject of a democratic form of government, can- 
not afford, under the guise of a police regula- 
tion, to acquire rights to private property, as 
is attempted by the act in the instant case, 
unless under the ‘Constitution it is willing to 
make proper compensation therefor. This act 
is not designed to promote the public welfare 
of the private owners of property abutting 
upon the Capitol Square. It is solely based 
upon a selfish motive, and is confined to the 
protection, from fire, of the state’s property. 
The state owns this property as any private 
citizen owns property. It constructed the capi- 
tol building, with its vaulting dome, to a height 
far beyond anything contemplated by the plain- 
tiffs in the erection of their proposed building. 
The building itself is one of the most beautiful 
in the country, and, from the .standopint of 
cost, involved an expenditure of many millions 
of dollars. From an esthetic and architectural 
standpoint, it stands as the equal, in the minds 
of many people, of any public building in the 
world. Notwithstanding the allegations in de- 
fendant’s pleadines, it is a fact well known 
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that, as a fireproof structure, the capitol build- 
ing is as nearly invulnerable from the ravages 
of fire as human ingenuity and science can 
build it. It stands in the very center of a large 
15-acre tract, surrounded by the principal busi- 
ness interests of the city of Madison. It con- 
tains records of inestimable value, necessary to 
the proper performance of the governmental 
functions of the state. This state has been 
taught and has learned a valuable lesson in the 
construction of a state capitol, for the former 
capitol was destroyed by fire, and the necessity 
for a fireproof building has thus been forcibly 
impressed upon the minds of the legislators, 
and they have profited by the lesson. What 
there is about the building and its contents 
that is destructible by fire communicated from 
buildings abutting the square, with the excep- 
tion of certain books and records which could 
only be reached by a conflagration in an ex- 
traordinary catastrophe, is beyond the imagina- 
tion. It is argued by counsel for the state that 
without the building and its contents the gov- 
ernmental functions would not only be greatly 
hampered, but to a large extent destroyed. No 
conflagration, unless it be pofitical in its na- 
ture, can destroy the governmgnt, as was dem- 
onstrated by the former fire of our capitol 
building. There is a very marked distinction 
between the instrumentalities used in the per- 
formance of governmental functions and the 
functions themselves. The former are mere 
property interests, and the state while exercis- 
ing its governmental functions is under obliga- 
tions to the people at large to so construct its 
building and to so create an environment with 
respect to its own property as will protect it 
from the encroachment of fire or other natural 
elements. An open space of 378 feet between 
the capitol building and the proposed building 
would appear to insure an almost absolute pro- 
tection from the dangers connected with a con- 
flagration. In nearly all large cities in this 
country, the government and public buildings 
are located in the very midst of the highly con- 
gested areas, and are surrounded by innumera- 
ble structures of an infinitely greater height 
than the proposed Piper building. Experience 
has shown that only in extremely rare cases 
have public buildings suffered material loss in 
large cities where high buildings are located 
in close proximity to them. The great Chicago 
fire and the Baltimore fire can hardly furnish 
a precedent. In the Chicago area destroyed by 
the great fire, the buildings were mostly of 
ancient methods of construction, and were far 
from fireproof. A similar situation was pre- 
sented in the Baltimore fire, that city being 
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one of the oldest of the eastern cities in the 
country. The attending danger from fire in 
the instant case would be negligible, and as 
remote as a destruction of the capitol building 
by an earthquake. Human ingenuity and fore 
sight cannot forestall exigencies so remote and 
improbable, nor is it within the province of 
the police power to provide for such improba- 
bilities. 

We therefore hold that section 4444g of the 
statutes constitutes an unreasonable exercise 
of the police power, and that the rights at- 
tempted to be acquired under said section can 
only be acquired by the exercise of the power 
of eminent domain, and that the act in ques- 
tion offends against the provisions of the state 
and federal Constitutions above referred to. 


We have been able to find no case involving 
a situation identical to the one here presented. 
The learned Attorney: General and the special 
counsel for the state refer to Attorney General 
v. Williams, 178 Mass. 330, 59 N. E. 812, com- 
monly known as the Copley Square Case, and 
Cochran v. Preston, 108 Md. 220, 70 Atl. 113, 
23 L. R. A. (N. S.) 1163, 129 Am. St. Rep. 432, 
15 Ann. Cas. 1048. The act construed in the 
former case provided for compensation to the 
private property owners, and, upon a second 
appeal of the case, the Supreme Court of Massa- 
chusetts expressly affirmed its former decision, 
and construed the act as a proceeding under 
the power of eminent domain. This case, there- 
fore, can be more readily cited in support of 
plaintiffs’ contention. 


The case of Cochran v. Preston, supra, in 
its facts is far from being parallel to the in- 
stant case. Under the act in that case the 
Legislature restricted the height of buildings 
around what is known as Monument Square. 
The express purpose of the act involved the 
protection of the buildings and monuments in 
that locality from damage by fire by restricting 
the height of contemplated buildings. We 
have here, therefore, an act which in its very 
purpose involves the reciprocal benefit and pro- 
tection of the owners of buildings within a 
specified area. Section 4444g of the statutes, 
as already stated, is designed solely for the 
protection of, the capitol building, being the 
property of the state. But assuming that the 
Cochran Case, in its facts, presents a situation 
similar to that in the instant case, we are un- 
willing to follow it as a precedent. The act 
involved in the Cochran Case was passed imme- 
diately after the great Baltimore fire. The 
great destruction of property in that conflagra- 
tion was largely instrumental in bringing about 
the passage of the act. The court in its opinion 
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graphically goes into detail of the ravages of 
that fire, and it is quite evident that under the 
stress of circumstances the court was to some 
extent influenced in its decision. Courts are 
composed of human beings, and however firm 
may be their desire to consider principles of 
law only, and to rest their decisions solely 
thereon, they are, after all, merely human 
agencies. 

The act in the instant case is not invulner- 
able from successful attack on other constitu- 
tional grounds but we will rest our decision 
upon the grounds above stated. 

The order 8f the lower court overruling the 
demurrer of the plaintiffs is reversed, and the 
cause is remanded, with instructions to sus- 
tain the demurrer, and for further proceedings 
according to law. 


NOTE—Validity of Statutes Restricting the 
Height of Buildings—In Attorney General v. 
Williams, 174 Mass. 476, 55 N. E. 77, 47 L. R. 
A. 314, it was said: “Regulations in regard to 
the height or mode of construction of buildings 
in cities are often made by legislative enact- 
ments in the exercise of the police power, for 
the safety, comfort and convenience of the 
people and for the benefit of property owners 
generally. The right to make such regulations 
is too well established to be questioned.” 

The erection of very high buildings in cities, 
especially upon narrow streets, may be Car- 
ried so far as to materially exclude sunshine, 
light and air, and thus to affect the public 
health. It may also increase the danger to 
persons and property from fire, and be a sub- 
ject for legislation on that ground. These are 
proper subjects for consideration in determin- 
ing whether in a given case, rights of property 
and the use of land should be interfered with 
for the public good. It is for the legislature 
to determine whether the public health or pub- 
lic safety requires such a limitation of the 
rights of land owners in a given case. Welsh 
v. Swasey, 193 Mass. 364, 79 N. E. 745, 23 L. 
R. A. (N. S.) 1160. 

In the case last cited it appeared that a 
statute had been enacted respecting the height 
of buildings to be erected in Boston. It pro- 
vided for the appointment of a commission to 
divide the city into dis‘ric‘s to be classed as 
districts A and B, and further nrovided: “In 
the city of Boston no buildings shall be erected 
to a height of more than 120 feet above the 
grade of the street in any district designated 
A, and no building shall be erected to a height 
of more than 80 feet above the grade of the 
street in any district designated B. These re- 
strictions shall not apply to grain or coal ele- 
vators or sugar refineries in any district desig- 
nated A, or to steeples, domes, towers or 
cupolas erected for strictly ornamental pur- 
poses, of fireproof material, on buildings of the 
above height or less in any district.” It was 
held that the statute was within the power of 
the legislature to enact. In respect of the 
power of the commission to make rules and 





regulations under the statute, however, the 
cour: held that it does not follow that all rules 
and regulations made under such a delegation 
of authority would be constitutional, merely 
because the original statute is unobjectionable. 
Such rules may be tested by the courts to see 
whether they are reasonably directed to the 
accomplishment of the purposes on which the 
constitutional authority rests, and whether they 
have a real, substantial relation to the public 
objects which the government can accomplish. 


There was a provision in the Massachusetts 
statute for paying compensation to persons in- 
jured by reason of the enforcement of its pro- 
visions. In Parker v. Com., 178 Mass. 199, 59 
N. E. 634, where a statute limited the height 
of buildings in the vicinity of the state house 
and provided for the paymen: of damages for 
the deprivation of any rights existing under 
the Constitution, the court overruled the claim 
of the state that owners were entitled to no 
damages. See note in 8 A. L. R. 594. 


BOOK REVIEWS 
CASES ON CONFLICT OF LAWS 


The West Publishing Company announce the 
publication of a second edition of Cases on 
Conflict of Laws, by Ernest G. Lorenzen, of 
Yale University Law School. The work is one 
of the American Case Book Series. 


The author has included in the second edi- 
tion a wider range of material thin was possi- 
ble within the narrow compass of the first 
edition. The notes have been rewritten, and 
references are included to all leading articles 
on the subject of the Conflict of Laws in 
English and. to special collections of decisions. 
As there is no adequate text book on the sub- 
ject, the author deemed it particularly desirable 
to furnish these aids to both teachers and stu- 
dents. Where the English law is not set forth 
with sufficient clearness in the cases used as 
text, effort has been made to indicate it briefly 
in an note. 


Quoting from a statement by the author: 

“In the matter of our own law, attention has 
been called in the notes to the Uniform Acts, 
the substance of which is reproduced, and to 
the more important s‘atutory modifications of 
the rules of the common law. It seemed wise 
to lay all of these matters before the student, 
so that he may be apprised of their existence, 
and so as to enable the teacher to concentrate 
the classroom discussion upon the development 
of the common law doctrines.” 


The book contains more than one thousand 
pages, and is bound in serviceable buckram. 
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New York 30, 37, 48, 57 
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1. Automobiles—Agency.—In action against a 
father and daughter for injury from an automobile 
collision, instruction that a father, who is not guilty 
of personal negligence, is not liable for injuries to 
third persons from negligent driving of an auto- 
mobile by an adult member of his family for her 
own purpose, and not that of the father, the auto- 
mobile being owned and maintained by the father 
for use and pleasure of his family, was neither 
misleading nor confusing, and not objectionable 
in use of word ‘‘nersonal’”’ as conveying idea that 
father was not liable unless participating in act 
——. injury.—Grillich v. Weinshenk, Calif., 222 
Pac. 1 


2.—Agency.—Where deceased, a 17-year-old 
girl, drove her father’s automobile to a _ certain 
town, and on the return trip a girl friend who lived 
at the town drove the car, the inference was that 
the friend drove by permission of deceased and 
her negligence, if any, at a railroad crossing was 
imputable to deceased, since deceased remained 
in charge of the car.—McKerall v. St. Louis-San 
Francisco Ry. Co., Mo., 257 S. W. 166. 


3.—Agency.—An automobile salesman, paid en- 
tirely by commission, who acted upon his own re- 
sources in effecting sales, though permitted to use 
his employer’s cars, held an agent of the em- 
ployer while going to the home of a prospective 
buver in one of the employer’s cars, for whose 
negligence the employer was liable.—Borah v. 
Zoellner Motor Car Co., Mo., 257 S. W. 145. 


4.—Invitee.—An invitee, riding in an automo- 
bile driven by the owner at an obviously dangerous 
speed, must exercise ordinary care for his own 
safety, and, if he fails to warn the driver, remon- 
strate with him, or demand that he be given an 
opportunity to. leave the car, and does not take 
any precautions for: his own safety, cannot re- 
cover for the negligent operation of the car by the 
driver.—Naglo v. Jones, Kan., 222 Pac. 116. 


5.——Obstructions.—Persons who loaded logs on 
side of road by means of a chain extending across 
road so that when taut the chain was about six 
feet above the ground, and who gave automobile 
driver who approached chain no warning thereof, 
though the chain was dark in color, were negli- 
gent.—McWhorter v. Draughn, Miss., 98 So. 597. 

6.——Right of Road.—Acts 1911, p. 642, § 20, re- 
quiring drivers of vehicles overtaken by motor 
vehicles to turn to the right, requires the driver 
to bear to the right only when necessary to give 
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the approaching vehicle ample room to pass; but 
failure to do so, even in such case, would not nec- 
essarily justify the operator of the approaching 
vehicle in running into him.—Standard Oil Co. v. 
Carter, Ala., 98 So. 575. . 

7.—-Streets.—In an automobile driver’s action 
for injuries sustained in collision with unlighted 
traffic post, in which there was evidence that there 
were other lights on the four street corners, and 
that plaintiff struck the post while trying to pass 
to the left of another automobile going in same 
direction at street intersection, and in which it 
was ciaimed that the plaintiff was contributorily 
negligent, evidence held to sustain verdict for 
~~ s of Hobart v. Casbon., Ind., 142 


8.—tTrespasser.—Where plaintiff's automobile 
was registered in the name of his wife as the 
owner, and accident occurred October 16. 1913, re- 
sulting in injuries to the automobile, prior to St. 
1915, c. 87, plaintiff in operating the automobile 
was a trespasser on the highway, and was not en- 
titled to recover for simple negligence of a rail- 
way company.—Washburn v. Union Freight R. 
Co., Mass., 142 N. E. 79. ‘ 


9. Banks and Banking—Agency.—A correspond- 
ent bank, to which another bank has forwarded a 
customer’s negotiable paper for collection, is an 
agent of the owner of the paper and not of the 
forwarding bank, and the correspondent’s negli- 
gence does not render the forwarding bank liable. 
a ee County Bank v. Behringer, Tex., 257 


10. ‘Deposits.—Where an officer of a bank pre- 
sents a note of a third party payable to the bank, 
and takes therefor certificates of deposit issued to 
himself. and where the circumstances of the trans- 
action indicate that it was a mere device on the 
part of the officer to obtain a loan to himself by 
selling the certificates, such certificates are not 
“deposits’’ within the protection of the guaranty 
law.—State v. Farmer’s State Bank, Neb., 196 
N. W. 908. e 


11.—Guaranties.—Where a county treasurer, in 
violation of section 6193, Comp. St. 1922, deposits 
county funds in a state bank, in excess of 50 per 
cent of the capital stock of such bank, the de- 
positors’ guaranty fund is not liable for such ex- 
a v. People’s State Bank, Neb., 196 N. 
. 912. 





12. Bankruptcy—Lessors.—Where the _ supple- 
mental petition in lessor’s suit to recover posses- 
sion of the premises was filed after the acceptance 
by creditors and confirmation by the court of a 
composition, under Bankruptcy Act, § 70f (Comp. 
St. § 9654). lessee’s receiver was not a necessary 
party, in view of section 21g (Comp. St. § 9605).— 
Saks v. B. H. Stinemetz & Son Co., U. S. C. C. A., 
293 Fed. 1005. 


13.——Liens.—In a suit by a trustee in the court 
of bankruptcy to set aside the judgment of a state 
court of competent jurisdiction foreclosing a lien 
on property of bankrupt, on the ground that, 
through fraud and collusion between the parties, 
it included a considerable amount not secured by 
the lien, where the relief asked was the setting 
aside of the judgment in its entirety and restora- 
tion of the property to the bankrupt estate. the 
jurisdiction is in equity, and relief cannot be 
granted in an action at law.—Morris v. Neumann, 
U. S. C. C. A., 293 Fed. 974. 


14.——Liens.—Where chattel mortgagee had full 
knowledge that corporation was unable to meet its 
indebtedness when he advanced $1,200 to it, under 
mortagage covering $300 additional as a bonus, 
the court properly allowed mo $1,200, and 
interest only, in view of Bankruptcy Act, § 67d, 
being Comp. St. § 9651 (d), relating to liens in 
faith for a “‘present consideration.’’—In re 

ar ig Steel Products Co., U. 8S. C. C. A., 294 


15.—tTitle to Personalty.—Where one financing 
an automobile dealer tock as security documents 
under which title was not to pass to dealer until 
they were paid for, but dealer was to have pos- 
session and could sell, and no notice of this ar- 
rangement was given to the public, title to such 
automobiles passed to déealer’s trustee in bank- 
ruptcy.—In re Massachusetts Motors Co., U. 8. D. 
C., 294 Fed. 98. 
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16. Unjust Enrichment.— Where bankrupt 
fraudulently conducted a “blind pool’’ for the pur- 
pose of puying and selling securities, as a common 
enterprise, and there was a common fund, con- 
tributed to by all the customers, and no actual 
profits, all sums paid as profits to one adventurer 
from the common fund was an unjust enrichment 
of that adventurer, and equity requires that he 
should account for all sums paid to him before he 
ean share with others in the fund on hand.—In re 
Young, U. S. C. C. A., 294 Fed. 1 


17. Bills and Notes—Negotiability.—In view of 
Negotiable Instruments Act, § (Vernon's Ann. 
Civ. St. Supp. 1922, art. 6001—6), which declares the 
negotiability of an instrument not affected by its 
designation of a particular kind of ‘‘current money’”’ 
in which payment is to be made, the term “current 
funds” in a certificate of deposit assigned by the 
holder to a creditor, which sold it before maturity 
to an innocent purchaser for value, did not destroy 
its negotiability so as to entitle the original holder, 
as a remote assignor, to set up fraud by the in- 
termediate assignee, under Rev. St. art 586, in de- 
fense to a suit thereon by such innocent purchaser; 
defendant being liable as an indorser regardless 
of his defenses against his assignee.—First State 
Bank v. Hidalgo Land Co., Tex., 257 S. W. 275. 


18. Parties Interested.—Where note was made 
payable to two payees jointly, and both were in- 
terested, though not equally in the subject-matter 
and relief demanded, they were properly joined 
as plaintiffs under Rev. St. 1919, § 1157, allowing 
all parties in interest to be joined.—Krause v. 
Spurgeon, Mo., 256 S. W. 1072. 


19.——Void.—Negotiable paper, the consideration 
whereof is the purchase price of intoxicating li- 
quors, is void in the hands of the holder, even 
though he took it for value and without notice of 
the character of the consideration.—Elkin Henson 
Grain Co. v. White, Miss., 98 So. 531. 


20. Building and Loan Associations—Interest.— 
The contract by which a party becomes the owner 
of shares of stock of a building and loan associa- 
tion to be paid for in monthly installments. run- 
ning through a long series of years. and borrows 
from the association on his stock, the interest on 
the loan being the legal rate, is not to be treated 
as a usurious loan; the payments supposed to con- 
stitute the usury by the terms of the contract be- 
ing made on the stock debt, not the loan.—Collins 
v. Industrial Sav. Soc., Okla., 221 Pac. 1036. 


21. Carriers—Perishables.—Where the shipper of 
grapes contracted for transportation in a dry car 
withovt ice, relying on ventilation to protect the 
fruit, he cannot make that choice and then insist 
that carrier must assume the peril of loss to the 
fruit in transit in the way contracted for. if it 
develops on delivery that ventilation failed to keep 
them from decay, when refrigeration might have 
done so.—Cassone v. New York, N. H. & H. R. 
Co., Conn., 123 Atl. 280. 


22. Commerce—Intrastate.—Where employee re- 
ceived injuries resulting in his death while working 
on the construction of a tunnel connecting the 
states of New York and New Jersey under the 
Hudson River at a point between the bulkhead line 
on the New York side of the Hudson River and the 
middle of the stream. held that he was not in “‘in- 
terstate territory solely under the jurisdiction of 
the federal government,” and was not engaged in 
interstate commerce; hence the New York Work- 
men’s Compensation Law. and not the federal Em- 
ployers’ Liability Act (U. S. Comp. St. §§ 8657— 
8665), applies.—Sullivan v. Booth & Flinn, U. 8S. 
8S. C., 202 N. Y. S., 807. 


23._—-Interstate.—The court correctly charged 
that the plaintiff’s intestate, a night watchman 
about the defendant’s yards. was employed in “in- 
terstate commerce” at the time of his death. The 
charge is supported upon the ground that the 
train which he was endeavoring to board was an 
interstate train, as well as upon the ground that 
his duties in protecting freight, nearly all of which 
was interstate, though not confined to interstate 
traffic. were inseparably connected with it.—Fitz- 
a v. Great Northern Ry. Co., Minn., 196 N. 








24..—-Order by Commission.—Interstate Com- 
merce Act, § 22, as amended by Act Aug. 18, 1922 
(Comp. St. Ann. Supp. 1923, § 8595), directing the 





Commission to require railroads to issue inter- 
changeable mileage scrip coupon tickets at “just 
and reasonable rates,”’ held not to warrant an or- 
der of the Commission requiring the issuance of 
such tickets at reduced rates, based, not on the 
independent exercise of the Commission’s judgment, 
but on erroneous interpretation of the statute or 
its assumed purpose.—United States v. New York 
Cent. R. Co., U. S. S. C., 44 Sup. Ct., 212. 


25. Constitutional Law—Automobile Tax.—Laws 
1923, c. 320, § 5, prescribing registration fees for 
motor vehicles, and requiring reregistration of the 
vehicles specified in certain paragraphs, held not 
invalid as violating the obligation of contracts, 
since the state does not enter into a contractual 
relation with the persons on whom the tax is 
imposed.—State v. Zimmerman, Wis., 196 N. W. 


26.——Deeds.—Where parties to action involving 
validity of deed were fully heard in the state Su- 
preme Court, in the regular course of judicial pro- 
ceedings, the court’s reversal of a former decision 
to the prejudice of a party did not constitute the 
taking of such party’s property without due 
précess of law, in violation of Const. Amend. 14.— 
bing Be Co. v. Flanagan, U. S. S. C., 44, Sup. 
Ct. 197. 


27.—I. W. W.—Ordinance No. 813, § 4, city of 
Eureka, prohibiting printing or distribution of 
membership cards or literature of I. W. W., held 
to violate Const. art. 1, § 9, guaranteeing freedom 
of speech.—Ex parte Campbell, Calif., 221. Pac. 952. 


28.—Severance Tax.—Acts La. 1920. No. 135. § 
3, imposing a severance tax on skins and hides 
taken from wild fur-bearing animals or alligators 
within the state of Louisiana. payable by the 
dealer, and declaring all wild fur-bearing animals 
and alligators and their skins to be the property 
of the state until such tax sha‘l have been paid. 
held not violative of due wrocess clause of the 
Fourteenth Amendment, in the absence of a show- 
ing that the department of conservation of the 
state has made, or proposes to apply, any unrea- 
sonable, capricious or arbitrary rules, regulations, 
or methods of valuation for purpose of arriving at 
amount of tax or for enforcing its payment.— 
Lacoste v. Denartment of Conservation, U. S. S. C., 
44 Sup. Ct. 186. 


29.——Unincorporated Associations.—Acts 1921, 
p. 15, 2, 4, permitting unincorporated associa~ 
tion or organization to sue and be sued in the 
name of the association. held not to impair the 
obligation of contracts or affect vested rights under 
the state or federal Constitutions, even as to 
transactions past at the time of its enactment.— 
Grand International B. of L. Engineers v. Green, 
Ala., 98 So. 569. 


30. Contracts—SBuilding Delay.—Owner does not 
lose the right to recover damages for delay which 
has already occurred by allowing a building con- 
tractor to continue with the work after the time 
for completion had elapsed but may lose his right 
to cancel the contract.—General Supply & Con- 
struction Co. v. Goelet, N. Y., 202 N. Y. S. 721. 


31. Corporations—Annual Reports.—The action 
of the Secretary of State of Colorado, in declaring 
a corporation defunct and inoperative for failure 
to file its annual reports, as provided by the state 
statute, which also provides that the suspension 
may be lifted at any time by the filing of such 
reports and the payment of the annual fees, with 
a small additional fee, does not effect a dissolu- 
tion of the corporation, which prevents the holder 
of a mortgage on its property from foreclosing tie 
same.—Hazard v. Park, U. S. C. C. A., 294 Fed. 40. 


32.——Consolidation.—Where, under articles of 
agreement between several transfer companies, ex- 
press companies, there is an agreement made for 
the conduct and carrying on under a néw corporate 
name of all the business of all the consolidated 
companies, the succeeding or new corporate entity 
will be held liable for all undelivered consignments 
made to either of the older companies prior to con- 
solidation. In such case, in the absence of express 
agreement to the contrary, the primary liability 
rests upon the succeeding corporation; but, if it 
clearly appear from the evidence of such corpora- 
tion that the loss of the consignment in question 
occurred and was due to the negligence of the old 
company before consolidation, and it also appears 
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that the old company retained its corporate entity 
and also its individual corporate property, then in 
such case in the absence of such express agree- 
ment as to the non-liability of the succeeding cor- 
poration as would give clear notice to the business 
world, the question of final liability is between 
the corporations in interest and not between the 
creditor and either—the underlying principle being 
that a shipper may feel assured of the safe de- 
livery of his shipment and know clearly to whom 
he may look for loss.—American Ry. Express Co. 
v. Snead, Okla., 221, Pac. 1032. 


33.——Service.—A foreign business corporation is 
constructively present in any state, where it has 
property and carries on its operations by means 
of agents, and may be sued by obtaining service 
of process on an agent.—American Hide & Leather 
Co. v. Southern Ry. Co., Ill., 142 N. E. 200. 


34. False Pretenses—Material Representation.— 
A representation by a seller that material sold to 
prosecuting witness was “pure and genuine linen’”’ 
meant that it was woven from flax and was false, 
when in fact the material contained a large quan- 
—f of cotton.—Gillespie v. State, Ind., 142 N. E. 
220. 


35. Insurance—Cancellation.—Where agent of 
insurer issued a fire insurance policy for $2 000. 
effective September 12, 1921, and delivered it to 
insured, but before fire of November 8, 1921, in- 
surer instructed agent it would not carry more 
than $750 on the risk and directed him to cancel 
it, attempted cancellation of the policy without 
knowledge of insured and without return of un- 
earned premium and a reissuance of a policy for 
the permitted sum, held not to affect the first 
issued policy as a valid contract.—Dowell v. Com- 
monwealth Ins. Co., Mo., 256 S. W. 1074. 


36.——Ownership.—The transfer by one co-part- 
ner of his interest in a partnership property to his 
co-partners, or to one who holds title as trustee 
for them, is not a change of interest, within the 
meaning of a stipulation in a policy of insurance, 
that it should be void. if any change took place 
in the ownership of ‘“‘the subiect of insurance.’’— 
German Alliance Ins. Co. v. Fort Worth Grain & 
E. Co., Tex., 257 S. W. 273. 


‘ 

37.——Subrogation.—An insurer who paid com- 
pensation under a workmen’s compensation policy 
protecting against liability under New York law 
was not entitled to be subrogated to insured’s 
rights under a policy protecting against liability 
under Connecticut Workmen’s Compensation Law, 
even though employee was entitled to compensa- 
tion under either law, since no rights against the 
Connecticut insurer had been fixed or could be fixed 
in the New York court.—Exchange Mut. Indemnity 
Ins. Co. v. Zurich General Accident, Fire & Life 
Ins. Co., N. Y., 202 N. Y. S. 720. 


38. Intoxicating Liauors—Possession of Still.— 
Under Acts 1922, c. 345, § 21%, penalizing posses- 
sion of “any still * * * or other appliances * * * 
used in the manufacture of ardent spirits,” pos- 
session of a still constitutes an offense, thcugh 
not “used in the manufacture of ardent spirits.” 
—Hawkins v. Commonwealth, Va., 120 S. E. 854. 


39. Licenses—Automobile Dealers.—Under Pub. 
Laws 1923, c. 4. §§ 94, 95, if a dealer in automo- 
bles or manufacturer’s agent has his license 
posted at his place of business, it protects all sales 
made there by any of his agents or servants, but 
traveling agents or, local agents having a different 
place of business, must take out a duplicate license. 
—Carolinas Automotive Trade Ass’n v. Cochran, 
N. C.,.121 S. E. 5 


40.— Blue Sky Law.—The purchaser of an in- 
vestment contract issued and sold in violation of 
the Blue Sky Law is not in pari delicto with the 
seller and may recover from him all the money he 
paid under the contract.—Vercellini v. U. S. L 
Realty Co., Minn., 196 N. W. 672. 


41. Master and Servant—Assumed Risk.—Where 
plaintiff. an experienced section hand, was injured 
by the derailment of a motor car when it ran over 
a dog which had habitually chased the car, by run- 
ning in the rear, at the side, or in front, held that 
the risk of injury was assumed; the danger being 
obviovs.—Paradis v. Maine Cent. R. R., N. H., 
123 Atl. 227. 





42. Mortgages—Parol Contract.—A parol con- 
tract, between parties to the transfer of one of 
several notes secured by a trust deed, that it 
should share in the proceeds of a foreclosure sale 
only after the others were fully paid therefrom, 
held valid and enforceable.—Sanford Real Estate, 
Loan & Ins. Co. v. Gavin, N. C., 120 S. E. 820. 


43. Municipal Corporations—Electric Wires.— 
The protection to be thrown around the anchorage 
of wire used and attached to an electric light pole 
depends on the location of the wire and the pur- 
pose for which the adjacent property, streets, side- 
walks and passageways are used, and it is negli- 
gence to leave unguarded such a wire anchored to 
the ground in the space between the street and the 
sidewalk, known as the parking, where persons are 
known to be accustomed to pass going to and 
from the place erected, and used a long time to 
hitch their horses while attending church.—Shaw- 
— Gas & Electric Co. v. Griffith, Okla., 222 Pac. 


44..—Fire Department Invitee.—A city is liable 
for injuries to an invitee on a fire hose wagon, 
caused by the city’s negligence in repairing its 
streets; streets being intended for rapid driving In 
— eae of Austin v. Schlegel, Tex., 257 


45.——Sidewalks.—As respects city’s liability for 
injuries from falling on icy sidewalk, held that. 
even if a property owner was to blame’ for the 
existence of the icy condition, still, if the city was 
liable for allowing it to remain there, it cou:d not 
insist that the judgment should be against the 
property owner alone, in view of Rev. St. 1919. § 
— v. City of St. Joseph, Mo., 256 S. W., 


46.——Street Uses.—Under Const. 1901, § 220, pro- 
hibiting the use of public streets for the operation 
of any public utility or private enterprise without 
the consent of the proper authorities of the city, 
town or village, the granting or refusing of the use 
of the streets and public highways in a city is 
within the discretion of the constituted authorities 
= 2g ee v. Boyles Transit Go., Ala., 

0. i 


47.——Taxicab.—Under Const. 1901, § 220, pro- 
hibiting the use of streets for the operation of 
any public utility or private enterprise without 
the consent of the proper authorities of the city. 
town or village, a taxicab corporation has no 
natural or inherent right to operate motor vehi- 
cles as carriers of passengers on the street of a 
city.—Birmingham Interurban Taxicab Service 
Corp. v. McLendon, Ala., 98 So. 578. 


48. Negligence—Notice.—Where plaintiff was 
injured by slipping and falling down a stairway 
which had been washed and was still wet, the 
presence of the janitor at the time of the acci- 
dent was sufficient notice to owner of existing 
conditions.—Bussue v. Wagner Leasing Co., N. Y., 
202 N. Y. S. 711. 

49. Nulsance.—Private.—If a use of property 
causes a substantial diminution in the value of 
adjacent property or the enjoyment thereof, as 
measured by the degree of comfort which the 
average man living in such a neighborhood has a 
right to expect, it may properly be held unrea- 
sonable and a nuisance.—Kennedy v. Frechette, 
R. L, 123 Atl. 146. 


50. Sales—Measure of Damages.—Where the 
contract is for the sale of goods to be manufac- 
tured, the measure of damages, in action by the 
seller for breach, is the difference between the 
cost of manufacture and delivery and the con 
price, especially where the chattels to be manu- 
factured have no general market value.—Quaker 
Metal Co. v. Standard Tank Car Co., Dela., 123 
Atl. 31. 


51.—Representations.—Sales of an_ inferior 
grade of seed wheat as “Sonora wheat’ by an 
agent unskilled in distinguishing it in the kernel 
from similar varieties to farmers unable to de- 
tect the difference until near harvest time, held 
not justified because the buyers saw the wheat 
in the warehouse.—Brock v. Newmark Grain Co., 
Calif., 222 Pac. 195. 

52. Shipping—Agency.—Under operating and 
managing agreements between United States 
Shipping Board Emergency Fleet Corporation and 
shipping company for operating a vessel, provid- 
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ing that the shipping company would maintain, 
equip, and supply the ship, and would provide 
and pay for all provisions, wages, and other ex- 
penses, the shipping company held an agent of 
the Emergency Fleet Corporation, and such cor- 
poration was therefore liable to an injured em- 
ployee hired by the shipping company.—Shea v. 
United States Shipping Board E. F. Corp., U. S. 
S. C., 202 N. Y. S. 809. 


53. Street Railroads—Franchise.—A person who 
becomes the assignee of a purchaser at a re- 
ceiver’s sale of the property and franchise of a 
street railway company takes the property and 
franchise subject to all the terms and conditions 
imposed by the franchise, including the obliga- 
tion to pave certain portions of the streets, and 
is liable for the payment of a tax levied by the 
city to pay the company’s part of paving its por- 
tions of the streets which the company had ob- 
ligated itself to pave where the tax has been 
levied »t the solicitation and by the consent of 
the holder of the franchise and under its proviso 
to pay the same.—Ft. Scott Public Utilities Co. v. 
Armour, Kan., 222 Pac. 93. 


54. Torts—Strikers.—Individuals or groups of 
individuals may work for whom they please, in- 
dividually or collectively, contract as they see fit, 
quit work peacefully when they wish, and use 
their influence and argument to persuade others 
from taking their places, so long as they do not 
infringe on the lawful rights of others. and do 
not resort to violence, unlawful conspiracy. or 
other actionable wrong.—Citizens’ Co. v. Ashe- 
121 


ville Typographical Union, No. 263, N. C., 
. E. 81. 


55. War—Treding With Enemy.—A loan by a 
neutral bank to an enemy bank, deposited in 
another bent. from which it was taken by the 
Alien Property Custodian did not create a “debt” 
enforceable by the neutral bank against the prop- 
erty seized bv the Custodian, under Trading with 
the Enemy Act. § 9. subd. (e). as amended by 
Act June 5, 1920 (Comp. St. Ann. Supp. 1923, § 
3115%e), limiting the rights of those not citizens 
of the United States to recover debts from prop- 
erty of the debtor in the hands of the Alien 
Proverty Custodian to cases where the debt arose 
with reference to money or property held by the 
custodian.—Banco Mexicano de Commercio E In- 
ae v. Deutsche Bank, U. S. S. C., 44 Sun. 
st. . 


56. Workmen’s Comoensstion Act — Denuty 
Sheriff.—A deputy cher‘ff. acting as court officer 
during a session of court, does not exercise an 
executive function wnder “direction” and ‘‘con- 
trol’ of the executive department of the state. 
nor is he an “employee” of any department. 
within Rev. St. 1916, c. 50, § 1, p. 2, as amended 
by Pub. Laws 1919, c. 238, relative to workmen's 
compensation; ‘direction’ meaning an order pre- 
scribed, and “direct” as a verb meaning to guide, 
to command.—Bowden v. Cumberland County, 
Me., 123 Atl. 166. 


57.——Hazardous Emplovment.—In  Sentember, 
1921, a janitor of a school went to a well which 
was being constructed about 50 feet from the 
school to see whether any of the scholars had 
disobeyed instructions by descending into the well. 
While he was there, a workman by striking a 
match ignited natural gas in the well and janitor 
was killed by the explosion. Held. that at the 
time the injury occurred janitor was not within 
Workmen's Compensation Law. § 2 group 42. as 
by Laws 1917. c. 705, classifying as a haz- 
ardous employment “the maintenance and care of 
buildings;” a “building’’ meaning an edifice con- 
structed for use as a dwelling, storehouse. fac- 
tory, shelter for beasts. or some other useful pur- 
ae v. School Dist. No. 5, N. Y 8 


58.— Parents’ Duty.—As a father, under a dt- 
vorce decree awarding the custody of a child to the 
mother and requiring him to pay $3 a week for 
the child’s support, is only liable for the required 
payments, G. L. c. 152, § 32. cl. (d), providing that 
a child is conclusively presumed dependent on the 
parent legally bound to support the child, though 
living apart from the child, does not apply to a 
child whose custody has been taken from the de- 





ceased by a divorce decree, and it is not ren- 
dered applicable by chapter 273, § 8, providing that 
in proceedings for desertion it shall be no defense 
that defendant has ceased to have the right of 
custody.—Miller’s Case, Mass., 138 N. E. 254. 


59.——Statutory Duty.—Ah injury to an em- 
ployee, though caused by employer’s violation of 
duty under the Industrial Commission Act, St. 1921, 
$§ 2394—48 and 2394—49, to furnish a reasonably 
safe place for work. is within’ Workmen’s Com- 
pensation Act, St. 1921, § 2394—3, providing that 
compensation shall be the exclusive remedy against 
the employer for injury or death; and intent of the 
Legislature to include such injuries is indicated by 
section 2394—9, subds. 5 (h), 7, provid ng for in- 
creasing compensation for injuries caused by em- 
ployer's breach of statutory duty.—Knoll v. Shaler, 
Wis., 192 N. W. 399 


60.——Time af Application.—The second proviso 
to Workmen’s Compensation Act, § 24, authorizing 
an application for compensation within 18 months 
after the injured employee returns to his ‘‘employ- 
ment,’”’ does not apply where the injury 1s so slight 
that the employee lost no time, except the few 
minutes occupied in having his injury treated by 
the employer's inspector or physician, and the 
construction of that proviso was not affected by 
its transfer from section 8, where it originally was 
found, to section 24 of the act.—American Glyco 
Metal Co. v. Industrial Commission, IIl., 138 N. E. 
176. 


61.—Within Act.—A coal miner quitt'ng his 
job, who received injuries while going down a 
manway of the mine for the purpose of getting his 
tools, held an employee protected by the Work- 
men’s Compensation Act.—Mitchell v. Consol‘dated 
Coal Co., Iowa, 192 N. W. 145. 


62.——Within Act.—Where a cotton oil mill em- 
ployee, engaging in horseplay, punctured his finger 
on a pencil, his subsecuent injury by getting sentic 
germs into the wound while vushing dirty cotton 
seed into a conveyor with his hands, causing blood 
poisoning. requiring amputation of his arm. was 
compensable as an “injury in the course of em- 
ployment,” within the Workmen’s Compensation 
Act (Vernon’s Say'’es’ Ann. Civ. St. 1914 arts. 
5246h-5246zzzz).—Millers’ Indemnity Underwriters 
v. Heller, Texas, 253 S. W. 853. 


63.——Within Act.—Under Workmen's Comnensa- 
tion Law (Vernon’s Ann. Civ. St. Supp. 1918, art. 
5486—82). defining an ‘‘employee,”’ a lease foreman 
whose duties include the preservation of order 
within the limits of the oil lease and who received 
injuries resulting in his death while attempting 
to preserve order, was an employee, though such 
duties might have been lawfully pnerformed by a 
public peace officer.—Concolidated Underwriters v. 
Free, Texas, 253 S. W. 941. 


64——-Within Act.—Where the deceased a car- 
penter, was intermittently employed by an eleva- 
tor company in doing its carnenter work and gen- 
eral repair work, and prior to the time of his in- 
jury had been engaged for some 40 days in con- 
structing a unit or leg for an elevator and doing 
some other general repair work. and where such 
earpenter was employed by the hour and his 
methods of prosecuting the work were in some re- 
spects subject to the control of the elevator com- 
nany, it is held, for reasons stated in the opinion. 
that the decedent, at the time of his injury, was 
an “employee” of the elevator company en 
in the course of its business.—Gotchy v. North 
Dakota Workmen’s Compensation Bureau. N. D., 
194 N. W. 663. 


65.——Within Course of Employment.—Neuras- 
thenia caused by or attributable to an accident 
sustained during course of employment is a per- 
sonal injury within the meaning of Compensation 
ita v. Castile Mining Co., Mich., 193 
N. W.. 855. 


66.——Workman.—A finding by the commission 
that a workman was not a “farm laborer,” and 
that the land upon which he was working when 
injured was used by his employer in the busi- 
ness of conducting a summer resort, is supported 
bv the evidence.—Klein v. McCleary, Minn., 192 
N. W. 106. 





